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ADVERSE POSSESSION AND HIGHWAYS, TOWN AND VILLAGE GREENS AND COMMON LAND

1 GENERAL

When considering adverse possession over highways, town and village greens and common land one must always distinguish between the ownership of the land itself on the one hand and, on the other, the rights of the public and owners of other property over the land.
2 HIGHWAYS

The rule about public highways is simple. Adverse possession cannot extinguish the right of the public to pass and repass over a highway. That was what the Court of Appeal decided in R (on the application of Smith) v Land Registry (Peterborough Office) [2011] QB 413 and [2010] EWCA Civ 2000 and it is plainly right. This rule applies to highways of every description, from a motorway down to a footpath.
3 Nor can title to a highway maintainable at public expense be acquired by adverse possession because title is vested in the highway authority by virtue of section 263 of the Highways Act 1980 (R (on the application of Smith) v Land Registry (Peterborough Office) supra). If the highway is not maintainable at public expense, title to the land can be acquired by adverse possession, but only subject to the right of the public to pass and repass (R (on the application of Smith) v Land Registry (Peterborough Office) supra).
4 The rule is “once a highway, always a highway” (Suffolk County Council v Mason [1979] AC 705 at 710). A highway can only be extinguished by using the statutory procedures under the Highways Act 1980.
5 TOWN AND VILLAGE GREENS

The essential characteristic of a town or village green is that the inhabitants of the town, village, or parish have a right to use it for exercise and recreation, including the playing of lawful games (Halsbury’s Laws, Vol 78, (2010), 5th Ed, para 535, New Windsor Corpn v Mellor [1975] Ch 380, Oxfordshire County Council v Oxford City Council [2006] 2 AC 674 and [2006] UKHL 25 and sections 22 and 15 of the Commons Registration Act 1965 and the Commons Act 2006 respectively). These rights have always been recognised by the common law and statute.
6 The rights of the inhabitants over a town or village green are public and customary rights rather than rights of property; as Tindal CJ said in Lockwood v Wood (1844) 6 QB 50 at 64:
“A custom which has existed from time immemorial without interruption within a certain place, and which is certain and reasonable in itself, obtains the force of a law, and is, in effect, the common law within that place to which it extends.”
(see also Oxfordshire County Council v Oxford City Council [2006] 2 AC 674 and [2006] UKHL 25 at para 74). Adverse possession has nothing to do with the common law rights of the inhabitants because it is only concerned with possession of land (see sections 15 and 38 of the Limitation Act 1980). The rights of the inhabitants are binding on squatters, who can never be in a stronger position against third parties than the paper title owner (Re Nisbet and Potts’ Contract [1906] 1 Ch 386 and Fairweather v St Marylebone Property Co Ltd [1963] AC 510 at 536).
7 Customary and public rights are overriding interests both on first registration and on a registered disposition (Land Registration Act 2002, Schedules 1 and 3, paras 4 and 5). The rights of the inhabitants over town and village greens are excellent examples of customary and public rights. So registration of a possessory title cannot extinguish the rights of the inhabitants.
8 It follows that adverse possession of the green itself is an entirely academic question since the rights of the inhabitants cannot be affected. However it is plain enough that it is almost impossible to acquire a title by adverse possession over a town or village green. The acts necessary to demonstrate adverse possession would almost always be criminal offences (see the list of offences in Halsbury’s Laws, Vol 78, (2010), 5th Ed, para 544 and cf. the first instance decision in Smith, R (on the application of) v Land Registry (Peterborough) [2009] EWHC 328 (Admin) distinguishing Bakewell Management Ltd v Brandwood [2004] 2 AC 519 and [2004] UKHL 14).
9 What about the ownership of the green itself? If – as was often the case - there was insufficient evidence for the Commons Commissioner to determine the ownership of the land, the legal estate usually became vested in the parish council, or where there was no parish council, in the district or borough council (section 8(4) of the Commons Registration Act 1965; note that while section 8(4) has been repealed by the Commons Act 2006 by virtue of Schedule 3 para 9(1) of the 2006 Act the repeal does not affect the vesting of land in any local authority occurring under the section).
10 CAN THE INHABITANTS LOSE THEIR RIGHTS OVER TOWN AND VILLAGE GREENS BY ABANDONMENT?
The registration of land as a town or village green is conclusive evidence that it is a green (Commons Registration Act 1965 section 10) and that the inhabitants have the usual rights of exercise and recreation (Oxfordshire County Council v Oxford City Council [2006] 2 AC 674 and [2006] UKHL 25 at paras 50 and 53). If land has not been registered as a green under the 1965 Act it cannot be one, unless the green was created after 2nd January 1970 (Oxfordshire County Council v Oxford City Council [2006] 2 AC 674 and [2006] UKHL 25 at paras 18 and 23). If no one had applied to register an old green before 3rd January 1970 it was extinguished on that date.
11 Subject to that, the inhabitants cannot abandon their rights of exercise and recreation over a town or village green. The green and the rights of the inhabitants over it can only be extinguished by or under statute (Wyld v Silver [1963] Ch 243) or by destruction of the subject matter, e.g. by erosion of the green into the sea (Halsbury’s Laws, Vol 78 (2010), 5th Ed, para 534).
12 ADVERSE POSSESSION AND RIGHTS OF COMMON
In this section I discuss rights of common over all types of common land, including town and village greens (greens are sometimes subject to rights of common; Halsbury’s Laws, Vol 78 (2010) 5th Ed, para 535). By rights of common I mean rights of property as distinct from the rights of the inhabitants in general.
13 There are two points:
(1)
it is impossible to extinguish rights of common by adverse possession;

(2)
it is possible but very difficult to prove that rights of common have been abandoned;

14 WHY EXTINGUISHING RIGHTS OF COMMON BY ADVERSE POSSESSION IS IMPOSSIBLE

Rights of common are property rights and thus quite different from the rights of the inhabitants over town and village greens discussed earlier. They are an antiquated collection of rights and include commons of pasture, turbary, estovers, piscary and tannage. They are a form of profit à prendre and are therefore incorporeal hereditaments. Section 38(1) of the Limitation Act 1980 explicitly excludes incorporeal hereditaments from the definition of “land”. Nor are incorporeal hereditaments included in the definition of “land” in section of the Land Registration Act 2002. So rights of common cannot be lost by adverse possession.
15 WHY ABANDONMENT OF RIGHTS OF COMMON IS VERY DIFFICULT TO PROVE

The law on this subject is the same for all forms of incorporeal hereditament and has been most fully discussed in relation to easements. Mere non-user, even for well over a hundred years, does not amount to abandonment. To establish abandonment the conduct of the owner of the right must have been such as to make it clear that he had at the relevant time a firm intention that neither he nor any successor in title of his should thereafter make use of the right (Gotobed v Pridmore (1971) EG 759 and see Odey v Barber [2006] EWHC 3109 (Ch) at para 103).

16 Of course the test is objective (Odey v Barber supra). If a man stands by while the owner covers the land with permanent buildings he will usually find it hard to say that he did not intend to abandon his right (Carr v Lambert (1866) LR 1 Exch 168, a case involving pasturage, i.e. the right to put livestock out to pasture on common land).
17 The burden on the party alleging abandonment is very heavy and some of the authorities have been quite extreme on the facts (e.g. Benn v Hardinge (1993) 66 P & CR 246 where non-user for 175 years was not enough). This area of the law is ripe for reform. As the Law Commission pointed out in its consultation paper on Easements, Covenants and Profits à Prendre (para 5.22):

“There is conspicuous reluctance on the part of the courts to find that an easement has been extinguished. A striking aspect of the current law is that it is so out of step with prescriptive acquisition. It seems anomalous that it is possible to acquire a right after 20 years of user as of right, while 175 years of non-user do not necessarily amount to abandonment.”

18 However, whatever it may do about abandonment of easements, Parliament is not going to change the law about abandonment of rights of common. On the contrary, it is making abandonment even more difficult. By section 13(3) of the Commons Act 2006:
“A right of common which is registered in a register of common land or town or village greens cannot be extinguished by operation of common law.”
19 This provision is only in force in certain pilot areas, namely the registration areas of the following registration authorities:
(1) Blackburn with Darwen Borough Council;

(2) Cornwall County Council;

(3) Devon County Council;
(4) County of Herefordshire District Council;
(5) Hertfordshire County Council;
(6) Kent County Council; and
(7) Lancashire County Council.
(See the Commons Act 2006 (Commencement No 4 and Savings) (England) Order 2008).
20 For what they are worth, which isn’t much, the old rules still apply in West Sussex. For the time being.
21 ADVERSE POSSESSION AND COMMON LAND OTHER THAN TOWN OR VILLAGE GREENS
Finally I will deal with adverse possession of the common land itself (other than town and village greens).

22 A possible difficulty faced by an alleged squatter of common land is that for many years almost every type of conduct that would demonstrate a sufficient degree of possession has also been unlawful. It is unlawful to erect any building or fence on common land or to carry out any other works that prevent or impede public access. This was the effect of section 194 of the Law of Property Act 1925. Section 194 has been repealed by the Commons Act 2006 and replaced in very similar terms by section 38 of the 2006 Act (note that section 194 is still in force in Wales).
23 However section 194 of the 1925 Act did not and section 38 of the 2006 Act does not create a criminal offence. I therefore see no reason in principle why adverse possession may not be acquired over common land (other than town and village greens). That was the view of the then Chief Commons Commissioner, Mr. Peter Langdon-Davies, in Re Plumstone Mountain, Camrose, Dyfed Reference No: 272/U/105. This decision is unreported but the relevant part is quoted by a Deputy Adjudicator to the Lands Tribunal in Whitehurst & Others v Dickinson [2009] EWLandRA 2008_0315 (see also Mellestrom v Badgworthy Land Company ( Adverse possession) [2010] EWLandRA 2008_1498 and DEFRA’s interesting guidance note on adverse possession of common land and town or village greens).
24 If the land is unregistered the squatter takes subject to any existing rights of common since they are legal rights. On first registration the proprietor take subject to all existing legal profits à prendre (Land Registration Act 2002, Schedule 1, para 3).

25 The position is more complicated on a registered disposition of registered land (Land Registration Act 2002, Schedule 3, para 3). In some circumstances unregistered rights of common are defeated on a registered disposition but that has nothing to do with adverse possession and is a matter for a different workshop.
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