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The Welfare Reform Act 2012-what can we do?

The Welfare Reform Act 2012 expected “tsunami” means that Universal Credit (“UC”) will be paid from October 2013 for new claimants. Existing claimants will then be migrated across to the new benefit between 2013 and 2017, initially on the point of a change in circumstances such as moving house or the birth of a child. 

So although those of us in the social housing sphere are bracing ourselves for the “tsunami” in April 2013- perhaps we all have a little more time to adjust? Change is never easy and the social housing arena is almost unrecognisable from the “creature” it was 10 years ago, but change will happen. 

It has been widely reported that benefit claimants will see a dramatic reduction in their benefits. As a consequence private registered providers of social housing, i.e. housing associations (“HA”) and local housing authorities (“LHA”) are concerned about the changes as there is a fear tenants in receipt of the housing benefit element of the UC as direct payment will not pay their rent, especially if the recipients have seen a reduction in the overall money they receive. This would then have an adverse effect on a HA’s income flow from rent receipts (leaving aside the LHA). This could result in an increase in bad debts which in turn affects financial viability and ultimately projects to build more homes by HA.

The DWP Demonstration Project published a report on 6 December 2012 [http://research.dwp.gov.uk/asd/asd5/summ2011-2012/822summ.pdf]. It found at paragraph 9.4 that:-

“the baseline survey of HB tenants in the five Demonstration Project areas suggest that there is a risk of an increase in rent arrears among those who have difficulty managing their money. But it is impossible to predict from the survey whether, or to what extent, arrears will increase in practice”.

The report also noted that many of the handpicked “guinea pigs” had probably only just received their first information letter from their landlord and thus the communication channels were still a work in progress. Is this communication factor a major problem that will have repercussions in the possession order arena? I suspect it will have consequences under the exercise of reasonableness and proportionality in practice if a HA doesn’t even attempt to inform its tenants of the changes and what their responsibilities are.

Many of us that are practising in this area suspect there is trouble ahead but no one really knows as it is the biggest overhaul of the benefit systems for years. There is some “talk” in the social housing sector that HAs should not spend money on providing extra “pastoral” care or guidance to their tenants because it is something the state should be responsible for. I have some sympathy with this view because of the budgetary constraints a HA faces, but it is not a realistic or prudent course of action to take; in fact I consider it to be reckless.

Given the migration to UC will not be complete until 2017 it means there is a period of 3 years before any of us will see whether rent arrears are increasing beyond the “normal” level; whether it is harder to obtain possession orders and manage housing stock. The real problem is under the current system rent collection is already troublesome for some HAs so perhaps there needed to be extra thought about the processes followed for income collection at the very least anyway. I accept a period of 3 years could be fatal to some organisations (especially the smaller organisations) as reported by the social housing sector press, but I consider HA are doing a fantastic job in a difficult climate. 
HA (and LHA) have been preparing for the benefit changes for some time notwithstanding the suggestion by some that they shouldn’t have to fulfil a state role. Below are some of my suggestions about what can be done but I would like to emphasise that I consider a HA would be evolving and considering some of these factors because of the changes to the sector anyway and it is not just because of the “tsunami”.
Training to housing officers and advisers in a HA and LHA is important. Housing officers don’t always appreciate their words and actions actually matter and have always mattered. I have written in the past about the importance of policy and following it (even if there seems a slight futility to it as tenants often fail to engage until their feet are in the court room). How many housing officers know what their employers’ policy is on income collection, commencing possession proceedings, assessing whether a tenant is vulnerable and what agencies are available in the area for a referral to be made to? Following policy would avoid some of the problems that arose in Southwark LBC v Hyacienth [22 December 2011 Lambeth County Court]. 
Housing officers are generally suffering from low motivation and a harsh economic climate; income officers especially have seen an increase in their patch sizes and tougher income targets. An officer may not have the time or the inclination to read and understand a raft of policies-so I suggest there are key fact documents available summarising policy and responsibilities. If they then need a fuller understanding their managers or legal advisers can assist.
The extent of under occupation may be an unknown factor for some HA. It usually becomes an issue on the death of a tenant and a succession application. It is also a problem because often tenants do not update their landlords (even though they should) when there is a change to their household. Perhaps now is the time for an across the board exercise for a landlord requesting updating information from all their tenants? This obviously costs money but if rent arrears accrue because of the benefit issues brought by the Welfare Reform Act 2012 I anticipate courts will continue to be sympathetic to the suggestion that issues with benefit administration have been compounded by the Welfare Act 2012 changes. This could lead to further adjournments or ultimate failures in obtaining a possession order. So if it could be shown that a tenant had not responded to the request for updating information in advance of the Welfare Reform Act 2012 it may go some way to reduce or counteract the “benefit of the doubt” reason a county court judge often dispenses at a first hearing. 
HA and LHA will have to review their sign up procedures for new tenants as these tenants are the ones that will be receiving UC in the first instance. Often sign ups are not undertaken by experienced housing officers, but instead by customer service assistants. Even if sign ups are undertaken by inexperienced officers there should a checklist that is completed. If a prospective tenant will not co-operate at this stage or provide information it should be noted rather than leaving the checklist blank. 

There should be a follow up appointment made with the tenant within the first 3 to 6 months of their occupancy depending on the type of tenancy offered. Again there should be a record kept that can be used in court if necessary of whether the appointment was kept, what was discussed and what the action plan was for both sides. 

There has always had to be a communication strategy that reaches the tenants of a HA or LHA-whether this is in face to face meetings, by text, or by telephone it has to be improved upon or used in a different way. So for example a HA or LHA that have mainly street properties will find it hard to place notices in estates or communal areas for a block of dwellings. There is always the option of notices in local schools, GP surgeries, local newspapers and local stores asking tenants to make an appointment, pick up an information leaflet or look at the landlord’s website if they have access to the internet. It will also be necessary to keep a record of how the communication channels were utilised by a HA or LHA- this way a tenant stating “I did not know so it is not my fault”, can be counteracted.
A review of the local information sharing agreement between a HA and local authority regarding benefit applications, payments and assessments could be undertaken. HA are often at the mercy of receiving little or no information about what benefits a tenant is entitled to even under the current system. Tenants are often permitted the indulgence by the courts by claiming there is a benefit issue without demonstrating any proof at all. Housing officers could overcome this problem by asking for a benefit update from the tenant and showing the response received at the initial possession hearing.

There should be a review of the notices for the grounds for possession. Notices need to comply with the statutory requirements under the Housing Acts. More care needs to be taken with these notices as I am seeing an increasing number of notices that are poorly drafted and sparse in detail. Often the notices are set up on the computer ready for the officers to use but it must be remembered that each case is different even if it “feels” the same.

There could be a review of policy to see whether the mandatory Ground 8 of Schedule 2 of the Housing Act 1988 can be used rather than just the the discretionary Grounds of 10 and 11. For many HA who acquired properties as part of stock transfers a reliance on Ground 8 is not possible so the “front loading” of information to build a comprehensive Ground 10 or 11 argument needs care and thought (this in turn should be part of the training a housing officer receives). 

Another possibility, if the tenancy agreement permits it, is to use Ground 12 (breach of any obligation) in conjunction with Grounds 10 and 11, where a tenant repeatedly fails to provide the information requested by a HA. HA have huge responsibilities to fulfill already so their tenants (in line with the thinking behind the Welfare Act 2012) also need to start taking responsibility and viewing their HA’s requests for information seriously.

If Ground 8 or a notice under s.21 of the Housing Act 1988 is used the reasons for agreeing to a suspension (which arises in practice) need to be carefully considered. If there is a suspension agreed to after a possession order has been obtained it may transpire that it becomes harder to argue that there can be no further suspension because of the ground relied on, i.e. a mandatory ground. HA often make a “rod for their own backs” so it may be better to initially adjourn the matter on terms rather than suspend a possession order as the mandatory grounds for possession are there for a reason. 

More often than not a possession order will be under discretionary grounds for a tenant of the HA or LHA. If the arrears increase there will be an application to fix a date for possession and enforcement by a warrant for possession. The tenant will make an application to suspend and there will be a hearing when the income housing officer will attend. If the housing officer is not going to make a witness statement detailing the events and showing the attempts made to avoid enforcement then they should take the file to court so the information is available. It is not enough just to bring a rent account showing the increase in arrears as they need to demonstrate what has happened to convince the court it should not suspend any warrant.
As I note above change is never easy, but it will happen one way or another. 
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